
 

 

 

Modernizing the licensing process will unlock renewable hydropower resources and help to 
combat climate change – without harming, fisheries, natural resources or environmental 

values. 
 
Overview 
Congress is currently considering 2 pieces of bipartisan legislation aimed at modernizing licensing of non-federal 
hydropower resources. The nearly century-old licensing process is simply not up to the task at a time when we need 
more investment in clean energy and to retain and rapidly deploy more climate-friendly generation.  Bipartisan 
compromise is within reach, but legacy opponents of hydropower are making the path to progress difficult by 
mischaracterizing the impact of modernization.  A more efficient and less redundant licensing process can drive 
investment to low carbon energy without sacrificing critical natural resource protections.   Environmental oversight and 
protection in the licensing process can and should be retained – but this does not mean that those goals could not be 
reached through a smarter and modernized process.  Thousands of megawatts of climate-friendly generation are at 
stake.  
 
Other than nuclear facilities, hydropower is the only electric generation resource in the U.S. that requires federal 
licensing.  While federal licensing of hydropower dates back nearly 100 years, over the past 30 years or so the licensing 
process has increasingly become a complex, time-consuming process, involving numerous federal and state regulators.   
 
As we work together to unlock the significant benefits of hydropower, it’s essential that we separate myth from fact. 
 
Why the Process is Flawed 
Today, the process is overwhelmed by excessive costs, agency delays, redundant obligations, overlapping and conflicting 
authorities—all with no centralized authority or oversight. 
 
Ultimately, everyone loses under this current scheme.  Families and businesses are saddled with additional costs 
subsumed in higher electricity bills.  Fisheries and other environmental resources lose out on mitigation and 
enhancement projects as federal and state regulators take years to complete their licensing and permitting work.  
Enhancements to public parks and other recreational opportunities are also delayed or cut back by unnecessary red 
tape.  And opportunities to develop new clean, carbon-free hydropower—the only feasible renewable replacement of 
fossil fuel baseload electric capacity—are lost.  
 
Improving the Process 
We can do better than this.  We can modernize and improve the hydropower licensing process in a way that protects 
environmental resources.  We can protect ratepayers by reducing the time and expense of the licensing process.  We 
can reduce duplicative oversight and redundant obligations to achieve administrative efficiencies of federal and state 
reviews.  We can protect existing hydropower resources and bring more generation online economically, all without 
diminishing the nation’s environmental laws or reducing essential authorities of federal and state resource agencies to 
ensure that these projects meet modern environmental requirements. 
 

Myth vs Fact: Bipartisan Hydropower Licensing Modernization Legislation  

 



In different ways, the bipartisan bills currently under consideration by the House and Senate seek to better coordinate 
state and federal permitting of hydropower projects, with the goals of eliminating conflicting requirements, promoting 
transparency and accountability, and ensuring timely decisions by regulators.  These are priorities we all can support. 
 
Working together, we can provide the right path that protects environmental values and allows for environmental 
improvements, while ensuring timely decision making and reducing unnecessary and costly delays.   
 
Where Legislation Stands in the Process 
The U.S. House and Senate have been actively working to pass bipartisan legislation to modernize the licensing process. 
Recently, the House Committee on Energy and Commerce approved the North American Energy Security and 
Infrastructure Act,  which contains a suite of provisions to make the approval process more timely, coherent and 
collaborative —all while protecting modern environmental requirements. Adopted as an amendment to the bill, the 
hydropower amendment was the only bipartisan proposal filed. It was adopted on a voice vote. 
 
On the other side of the Capitol, the Senate Committee on Energy and Natural Resources approved the Energy Policy 
Modernization Act of 2015, which contains several key elements to improve hydropower licensing and oversight. Here 
again, the hydropower language was a bipartisan proposal. The overall bill was overwhelmingly supported by the 
Committee on a vote of 18-4.   
 
Each of these bills will now head to the floor of their respective chambers for consideration.  

 
Separating Myth from Fact 

 
MYTH: Hydropower reform being considered by Congress would strip federal and state agencies from vital authorities 
to protect environmental resources: 
 
FACT: The current bills would not weaken agencies’ authorities under key environmental statutes, such as the Federal 
Power Act (FPA), Clean Water Act (CWA) and Endangered Species Act (ESA), to protect, mitigate and enhance 
environmental resources affected by a hydropower project being considered for licensing.  Far from curtailing agencies’ 
authorities, these provisions are intended to ensure that agencies are addressing project-related impacts and 
recognizing the multiple public benefits provided by hydropower. It is to ensure that all water uses are taken into 
consideration. 
 
Another proposal in the bills, which seeks the commonsense solution of retrofitting existing infrastructure to support 
new hydropower, would not allow agencies to unilaterally impose changes to flow regimes at existing dams.  This 
provision makes sense, as a new hydropower facility should not interfere with the existing primary uses of the existing 
dam (e.g., public water supply, navigation, or irrigation).  But even under this proposed program, agencies would have 
full authority to develop conditions to ensure the protection of environmental resources affected by the proposed 
hydropower facility.  And the developer of these facilities would be required to contribute funds to be used for 
environmental improvement projects throughout the watershed, creating a new revenue stream for environmental 
enhancements.  
 
MYTH: The hydropower reform bills seek to give the Federal Energy Regulatory Commission authority to reject 
“mandatory” license conditions prepared by federal and state resource agencies: 
 
FACT: Nothing in the current bills would empower the Federal Energy Regulatory Commission (FERC) to reject 
mandatory conditions.  With regard to federal reservation conditions under FPA section 4(e), as well as fishway 
prescriptions under FPA section 18, one provision of the bills would allow licensing participants to obtain a trial-type 
hearing before a FERC administrative law judge, but only with respect to disputed issues of material fact. The bills very 
carefully preserve the final policy decision of resource agencies to develop mandatory conditions under FPA sections 
4(e) and 18. 
 



The bills in both the House and Senate would require federal and state resource agencies to work with FERC in setting an 
overall licensing schedule, and these bills would promote schedule discipline by requiring these agencies to cooperate in 
developing and then following the schedule.  However, these provisions are intended to foster efficient decision making 
and timeliness; they do not interfere with agencies’ substantive authorities under the CWA, ESA, National Environmental 
Policy Act (NEPA), or other applicable environmental laws. 
 
MYTH: If adopted, the hydropower reform bills would weaken States’ authority:  
 
FACT: The bills include commonsense requirements for state agencies to work cooperatively with FERC in establishing an 
overall licensing schedule, establishing the scope of environmental review, and developing the licensing environmental 
study plan.  Far from weakening states’ authorities, these provisions are intended to improve the licensing process by 
encouraging states’ involvement from the very beginning of the licensing process, reducing redundancies, and lowering 
process costs.  These bills would not interfere with states’ existing substantive authorities under CWA section 401 or FPA 
section 10(j). 
 
MYTH: The hydropower reform bills would weaken protection of fisheries: 
 
FACT:  These bills would not weaken requirements of the FPA or other applicable federal statutes protecting fishery 
resources, such as the ESA, CWA, and NEPA.  FERC, as well as federal and state resource agencies, will continue to 
possess authorities to protect, mitigate, and enhance fishery resources affected by licensed hydropower projects. 
 
MYTH: The hydropower reform bills would potentially set arbitrary deadlines that do not account for agency specific 
processes or information needs: 
 
FACT: The proposed hydropower bills do not impose any arbitrary deadlines.  To the contrary, the bills would require 
FERC to work directly with each agency in establishing – an adhering to an overall licensing schedule.  Under the 
proposal, FERC would be required not only to consult and cooperate with agencies in setting the schedule, but to comply 
with deadlines required under Federal law.  Further, the bills would help FERC and agencies meet the schedule by 
requiring them to coordinate their study and information requests, seek to rely on existing scientific information where 
practicable, and avoid duplicative requirements.  The bills also contain a provision that authorize license applicants to 
assist resource agencies with direct funding, again to facilitate meaningful and timely participation in the process. 

 

What Reforming the Licensing Process Will Do 
 

 Reduce Permitting Delays: Both new hydropower project developers and existing project owners report that it 
can take 10 years or more to complete the licensing process.  By comparison, it only takes 18-24 months to 
license a natural gas combined cycle plant. Lack of coordination among agencies can increase costs to a point 
where a project is no longer cost-competitive or able to attract investment.  Without an improvement in this 
process, existing projects may be shuttered, fewer proposals for new facilities will be advanced and our nation’s 
ability to fight climate change will be compromised.  

 

 Instill Discipline and Predictability of Schedule.  Authorizing FERC to work with other federal and state resource 
agencies to establish and enforce an overall schedule will help keep the process on track and avoid project 
delays that have been the status quo for decades.  

 

 Unlock Hydropower’s Potential: Of the 80,000 dams throughout the country, just a mere three percent (roughly 
2,500 dams) are equipped to generate affordable, clean power to our homes, businesses and schools. But that 
three percent produces nearly 7 percent of the nation’s electricity and serves every region of the country – with 
room to grow. Hydropower has significant and real potential for increased capacity, particularly on existing 
infrastructure.  

 
 



 Protect Hydro’s Existing Fleet: Over the next 15 years, FERC expects over 500 projects to begin the relicensing 
process, representing more than 16,000 Megawatts of installed capacity (which is about 30% of the total 
hydropower capacity under FERC’s jurisdiction). Increasing the nation’s use of clean energy solutions means that 
we must protect our existing renewable resources. To that end, the costs and inefficiencies of the current 
relicensing process could well render many of these projects uneconomic, risking the loss of an important 
renewable energy resource—as well as other public benefits provided by projects, such as: recreation, water 
supply, and flood control. 

 
 


